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Beyond Open Skies

After Its 100th Open Skies Agreement, Where Does the U.S. Go From Here?

By Michael Goldman

In 2010, the United States signed its 100® Open Skies Agreement,
including the landmark U.S.-EU Stage 2 Agreement and Open Skies
with Japan. The U.S. has now concluded Open Skies Agreements
with countries around the world, including Japan, Canada, India,
Brazil, Chile, Colombia, Peru, the 27 nations of the European Union
(EU), and numerous other countries in Africa and
Asia. The major hold-outs to the U.S. Open Skies
aviation model are an odd collection of countries—
China, Hong Kong, Mexico, Russia, and Argentina.

“Open Skies” has always been somewhat of a
misnomer since “openness” for international flights
to and from the U.S.—even under an Open Skies
Agreement—is still less than 100 percent. There
continues to be restrictions on a foreign airline’s
ability to fly domestic routes and to invest in and
control a U.S. airline. The ability to operate U.S.
international flights is also limited by airport slots,
curfews, Customs and Border Protection (CBP) op-
erating hours, and various post-9/11 aviation secu-
rity measures. Nonetheless, it may now be a good
time to think about whart is next—to consider what
is Beyond Open Skies for U.S. international avia-
tion policy.

The Need for an Expanded Open Skies Template

We are accustomed to thinking that Beyond
Open Skies should embrace bilateral aviation agree-
ment provisions addressing such matters as owner-
ship and control liberalization, cabotage, and so-called 7* freedom
rights.! These traffic rights and investment rules have been missing
from the basic U.S. Open Skies “template.” While the EU has ad-
vocated for Beyond Open Skies in the Stage 1 and 2 Open Skies
negotiations, it is an expansion of Open Skies that has met political
resistance in the U.S., mainly from labor unions and the U.S. Con-
gress. In terms of cabotage and investment liberalization, adoption
of Beyond Open Skies would require amendment of U.S. aviation
laws. There is much meric to this agenda; it has now been debated
extensively in and out of government. Clearly, ownership and control
liberalization, cabotage, and 7* freedom traffic rights should be in-
cluded in any new and improved U.S. Open Skies template.

Burt, we should not draw the line at what has been advocated un-
successfully to date by the EU. There are other elements still missing
from a new and improved U.S. Open Skies template. If U.S. interna-
tional aviation is to expand—which after all is the initial raison d'étre
for Open Skies—we should explore some others areas that should
become part of a new U.S. Open Skies model for the 21% century.

1 “Seventh Freedom” is the right granted by one state to another state to
transport traffic between the territory of the granting state and any third state with no
requirement to include on such operation any point in the territory of the recipient
state. INTERNATIONAL Crvie AviaTion OrganizaTion, Frequently Asked Questions:
Freedoms of the Air, hup://www.icao.int/icao/en/trivia/freedoms_air.htm (last visited
Jan. 25, 2011).

The three issues that I would propose for inclusion in a new U.S.

model Open Skies agreement are:

* Streamlined visa/facilitation provisions;

* Enhanced and harmonized aviation security measures; and

* De facto capacity limits resulting from airport/air traffic con-
straints, greenhouse gas rules and noise curfews.

They are really contemporary “doing business” is-
sues that go to the heart of the Open Skies policy.

Why now bring these issues under the Open Skies
template? Because it will be in danger of becoming
irrelevant if the U.S. Open Skies model continues to
be limired to traditional designarion, route, pricing,
and capacity freedoms and if exogenous factors seri-
ously limit international airport/airway capacity and
the ability of individuals (especially foreign business-
men and tourists) to travel withourt inconvenience to
and from the U.S.

An Open Skies agreement is a means to an end,
not an end in itself. At a minimum, this means the
agreements should provide airlines with the ability
to expand and prosper based on commercial con-
siderations to benefit sharcholders, airline workers,
and the traveling public. However, the agreements
should more broadly impact the national econo-
my, local economies, and airport communities to
benefit from the possibilicy of more flights serving
more markets with increased travel by U.S. citizens
and foreign visitors; the revenues that foreign visitor
spending brings to local economies; the jobs created
by airborne U.S. exports; and the commerce gener-
ated domestic and foreign traveling to and from the U.S. to invest in
our country, reach commercial arrangements, and visit our nation’s
artracrions. Due to what has happened in the decade since 9/11, the
current U.S. Open Skies template is no longer sufficiently broad to
assure the achievement of these national goals. We need to address
these new “doing business” issues and create an Open Skies template
for the 21* century.

e

The Post 9/11 Aviation World

In the 1990s, we enjoyed a seemingly endless expansion of U.S.
international air traffic. Subsequent to the terrorist attacks of Seprem-
ber 11, 2001, however,, it has leveled off. This change is a product of
three post-9/11 changes to the world of international aviation.

First, post-9/11 aviation security and tightened immigration rules
restrict foreigners visiting the U.S.

Second, the “Great Recession™ and its continuing economic after-
effects have dampened traveling by citizens and nationals of the U.S.,

continued on page 17

2 The term “Great Recession” refers to the recent economic downturn that
started in or around 2007. Courtney Schlisserman, ‘Grear Recession’ Gets Recognition as
Entry in AP Stylebook, BLoomeerg (Feb. 23, 2010) hp://www.bloomberg.com/apps/
news?pid=newsarchive8tsid=ayojB2KWQG4k (last visited Jan, 25, 2011).
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Japan, and similarly economically affected nations in Western Eu-
rope. By conrrast, post-9/11 aviation security measures and tougher
visa procedures hamper foreign visitors to the U.S. from the less-
impacted emerging economies in Asia and South America.

Lastly, capacity at key international airports is now more restricted
because of universally inadequate infrastructure spending, and the
need to solve environmental concerns like climate change and air-
plane noise with cap and trade regimes, carbon taxes, higher jet fuel
prices, and nighttime noise curfews. Unless our Open Skies Agree-
ments address these issues, we run the risk that they will cease to be
an engine for growth of U.S. international traffic, its foreign visitor
component, and the resulting foreign visitor spending in the U.S.

The current Open Skies model can no longer be relied on to yield
spectacular increases in U.S. international traffic and foreign tourist
revenues.

For instance, U.S. international passengers, not surprisingly, de-
clined in 2009 over 2008, and the numbers are still below the pre-
Great Recession levels of 2007. Indeed, the decade since 9/11 has
not seen much growth in U.S. international passengers. There were
143.7 million U.S. international passengers in 2000 at the decade’s
start before dropping in 2001 to 130.6 million—down 9.1%—as the
impact of 9/11 and the economic downturn that followed took hold.
Traffic grew to 160.8 million U.S. international passengers in 2007,
falling to 160.6 million in 2008, and then to 151.1 million in 2009.*
Thus, we have seen U.S. international traffic increase by just 6.0 %
overall over the 10 years since year 2000.

Moreover, foreign visitors to the U.S. stood at 55 million in 2009,
up from 50.8 million in 2000, a respectable growth rate of 10% for
the decade. The pattern since 9/11 has been uneven. Foreign visitors,
which stood at a little less than 51 million in 2000, declined between
2001 and 2003, and then rose until 2008 to reach 58 million when
the big decline caused by the Great Recession occurred.* Accord-
ing to the U.S. Department of Commerce, the U.S. Government’s
keeper of tourism statistics, foreign visitors to the U.S. are expected
to increase 9% to 60 million in 2010— surpassing the 2008 mark—
and to 83 million by 2015.°

Foreign visitor spending stood at $120.3 billion in 2009 rising
from the pre-9/11 level of $100 billion in 2000. Asian visitors are
historically the big spenders. The 2.9 million Japanese visitors spent
$13.0 billion, and the 500,000 Chinese spend $3.6 billion. Each
Japanese and Chinese visitor spends roughly $4,000 to $ 7,000 per
U.S. visit. At $120 billion, foreign tourism ranks ahead of agriculture
and motor vehicles in terms of U.S. “export” sales according to the

Whire House's recent report to the President on the National Export

3 See U.S. DEPARTMENT OF TRANSPORTATION, INTERNATIONAL AIR Pas-
SENGER AND FREIGHT StamisTics (Dec. 2002), hrrp://ostpxweb.dot.gov/aviation/
international-series/dec2002.pdf (last visited January 25, 2011); U.S. DEPARTMENT
OF TRANSPORTATION, INTERNATINOAL AIR PASSENGER AND FREIGHT STATISTICS (Dec.
2009), htep://ostpxweb.dot.gov/aviation/international-series/dec2009.pdf (last visited
January 25, 2011).

4 See U.S. DEpARTMENT OF COMMERCE, INTERNATIONAL VISITATIONS TO
THE UNITED STATES: A STATISTICAL SUMMARY OF U.S. ARRIVALS (2009), hrep://tinet.
ita.doc.gov/outreachpages/download_dara_table/2009_Visitation_Report.pdf  (last
visited Jan. 25, 2011); U.S. DeparRTMENT OF COMMERCE, INTERNATIONAL VISITATIONS
10 THE UNITED StATES: A STATISTICAL SUMMARY OF U.S. ARRIVALS (2008), huep://
tinet.ita.doc.gov/outreachpages/download_data_table/2008_Visitation_Report.pdf
(last visited Jan. 25, 2011).

5 See U.S. DEPARTMENT OF COMMERCE, INTERNATIONAL VISITORS TO THE
U.S. axp ProjecTioNs (2001-2015), hup://tinet.ita.doc.gov/view/f-2000-99-001/
forecast/Arrivals.pdf (last visited Jan. 25, 2011).

6 See U.S. DEpARTMENT OF COMMERCE, INTERNATIONAL TRADE ADMINIS-
TRATION, Fast Facts: UNITED STATES TRAVEL AND TOURISM INDUSTRY 2009 (2009),
htep://tinet.ita.doc.gov/outreachpages/download_data_table/Fast_Facts_2009.pdf
(last visited Jan 25, 2011).

The flattening out of U.S. international traffic levels since 2000
and the worldwide slowdown in economic growth—combined with
the U.S. visa/security policies—makes it difficult to accept the gov-
ernment forecast that foreign visitors will go from 55 million last
year to 83 million by 2015.% Instead, we need to use our Open Skies
Agreements—revised to meet the new challenges of the post-9/11
world—to jump start U.S. international passenger volumes and the
level of foreign visitors, especially from the growing economies in Asia
and Latin America. The increased foreign visitor spending that will
come with increased foreign visitor numbers will give a “big bang” to
both the national and local economies, stimulating job growth and a
broader economic recovery at home. Overall, according to the U.S.
Travel Association (USTA), an industry-sponsored tourism promo-
tion organization, if the U.S. could double the number of visitor ar-
rivals from Brazil, China and India, it would be worth an additional
$24.2 billion in “export” revenues and would create 207,600 jobs.”

The New Open Skies Agenda

Let’s now examine each of the new issues proposed for inclusion
in Open Skies Agreements:

* Visas/Facilitation: Our Open Skies Agreements should include provi-
sions that provide for reciprocal visa waiver requirements and stream-
lined procedures for issuance of group business and tourist visas where

—uisg waiver isnot possible.

7 See U.S. DErARTMENT OF COMMERCE, REPORT TO THE PRESIDENT ON THE
Nationar Export INmmiaTive: THE Exrort ProMoTION CaABINET'S PLan For Dou-
BLING U.S. Exports 1N FIVE YEARs 54 (Sept. 2010) [hereinafter NE/ Report], hup://
www.whitehouse.gov/sites/default/files/nei_report_091510_extended.pdf.

8 Indeed a Euromonitor presentation at the World Travel Marker Confer-
ence in November 2010 forecast that global tourism will grow at a slower pace in 2011
as global consumers reduce spending; 4% growth in 2011 in forecast compared with
5% in 2010. See Armorel Kenna, International Tourism Set to Slow Next Year, Euro-
monitor Says, BLoomserG.com (Nov. 9, 2010), http://noir.bloomberg.com/apps/new
s?pid-20670003&Sid-aMavajfstO (last visited Jan. 25, 2011).

9 See Letter from USTA to Hon. Patrick Leahy and Hon. Judd Gregg, U.S.
Senate, (Jul. 9, 2010); see alse USTA, Obama Embraces Travel's Unique Role in Dou-
bling Exports, Creating American Jobs, Press Release (July 7, 2010), http://www.
ustravel.org/news/press-releases/us-travel-applauds-senare-cffort-pursuing.heml
visited Jan, 25, 2011).
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Post 9/11, the U.S. Government has implemented programs in
the visa/facilitation area that restrict foreign visitor travel to the U.S.
in the name of national security while denying the resources that
would make visiting the U.S. an experience worth repeating—if at-
tempted at all by a foreign national. The Administration’s Narional
Export Initiative Report cites limited visa access and enhanced border
security as barriers to expanding foreign tourism revenues.'®

While the U.S. expanded the Visa Waiver Program (VWP) re-
cently to include South Korea and some Eastern Europe countries,

In 2009, 1.2 million Ameri-
cans traveled to China but only
500,000 Chinese visited the U.S.;
that is about 1/20 of 1% of the
Chinese population of 1.33 bil-
lion. The consequences of this
restrictive and “unfriendly” U.S.
visa policy are clear.

bringing to 36 the total number of countries that now have VWE we
then imposed the ESTA (Electronic System for Travel Authorization)
online registration process on visitors from these same visa waiver
countries.'" Not surprisingly the EU considers ESTA inconsistent
with U.S. commitments to facilitate trans-Atlantic mobilicy."?

Visitors from non-VWP countries, including the three biggest
emerging markets of China, India and Brazil, must obtain business
and rourist visas. These visas are difficult to obrain in light of the long
wait times for the required in-person interviews at U.S. consulartes.”
Moreover, there are no U.S. consulates outside of the largest ciries.
There are 5 consulates in all of China, and 4 in all of Brazil." The
U.S. then charges each person a $140 non-refundable visa applica-
tion fee, which is not cheap for a family of 4 to visit the U.S.

For instance, in 2009, 1.2 million Americans traveled to China
but only 500,000 Chinese visited the U.S.; thar is about 1/20 of 1%
of the Chinese popularion of 1.33 billion."” The consequences of this

10 See NEI Report at 54.

11 ESTA is a visa-like program that requires a potential foreign visitor from a
VWP country to register on a U.S. Government website for a U.S. travel approval and
pay a $14 application fee. Approvals usually come within 24 to 48 hours bur airlines
are required to receive the ESTA authorization before boarding the visitor on a U.S.-
bound flight. See DHS, Changes ro the Visa Waiver Program to Implement the Electronic
System for Travel Authorization Program 73 Fed. Reg. 32,440 (Jun. 9, 2008), hup://
www.gpo.gov/fdsys/pkg/FR-2008-06-09/pdf/ES-12673,pdf.

12 See Julia Werdigier, Eurapean Officials Criticize U.S. Airport Security, N.Y.
TIMES, Oct. 27, 2010, hup://www.nytimes.com/2010/10/28/business/global/28air.
html?src=un&feedurl= (last visited Jan. 25, 2011).

13 These wait times average 70 to 100 days in China, and up to two months
in Brazil, according to USTA officials. See Roger Yu, Companies Criticize U.S. Travel
Visa Process, USA TODAY, Aug. 30, 2010, available at http://travel.usatoday.com/
news/2010-08-31-businesstravel31_ST_N.htm (last visited Jan. 25, 2011).

14 See Amanda Finnegan, Tourism officials seek to make international travel
to U.S. easier, LAS VEGAS SUN, Oct. 27, 2010, hrp://www.lasvegassun.com/
news/2010/oct/27 /tourism-officials-seek-make-international-travel-u/
Jan. 25, 2011).

15 See Central Intelligence Agency, The World Factbook, China, htps://
wvwv.f.ia.gow'libraryt’puh[imtions/Lhe-world-ﬁlc!bookjgeosfch.html (last visited Jan.
25, 2011).
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restrictive and “unfriendly” U.S. visa policy are clear. Withourt easy

access to securing a travel visa, the number of Chinese visitors to the

U.S. remains small. With Chinese visitor spending almost $7,000

per visit, doubling Chinese visitors to the U.S. to match roughly U.S.

citizen levels would be worth another $3.8 billion annually to the

U.S. economy. That is not insignificant consideringtar total foreign

visitor spending was $120.3 billion in 2009.'¢

‘This is not just a U.S. problem. China, India and Brazil all require
visas for Americans to travel to these countries; these procedures are
time-consuming and expensive. Reducing visa burdens would ben-
efit nationals of both countries and the countries’ economies by pro-
moting business and tourist visits.

The solution here calls ourt for the negotiation of reciprocal visa
waiver procedures in our Open Skies Agreements. If a country can-
not qualify for VWP status because it cannot meet standards set out
in U.S. law, then we should be able to negotiate procedures that will
allow for simplified visa treatment for business and tourist travel
groups—perhaps including waiver of the in-person interview re-
quirement; improved and more convenient consulate facilities in each
country for those needing to secure an individual visa; and longer
validity periods for visas when issued. There is no reason why these
actions cannot be taken as reciprocal obligations by the U.S. and a
bilateral partner as part of a U.S. Open Skies agreement. We should
strive to find some way to negotiate in U.S. Open Skies Agreements
refundability, or waiver, of ESTA fees on a reciprocal basis.

* Aviation Security: We should be using our Open Skies Agreements to
negotiate provisions providing for the convergence of aviation security
measures with bilateral partners, including agreed-upon standards for
the certification of security equipment.

In the past decade, we have wit-
nessed the increased imposition
of redundant,ineffective, and
inconvenient aviation security
measuresthat could be stream-
lined and convenience with the
convergence of such measures
between the U.S. and its bilateral
aviation partners. Otherwise, we
risk discouraging U.S. interna-
tional travel.

In the past decade, we have witnessed the increased imposition of
redundant, ineffective, and inconvenient aviation security measur-
esthat could be streamlined with the convergence of such measures
between the U.S. and its bilateral aviation partners. Otherwise, we
risk discouraging U.S. international travel.

Such measures include the Transportation Security Adminis-

16 See U.S. DEpARTMENT OF COMMERCE, INTERNATIONAL TRADE ADMINIS-
TRATION, FasT FacTs: UNiTED STATES TRAVEL AND TOURISM INDUSTRY (2009) (2009),
htep://tinet.ita.doc.gov/outreachpages/download_data_table/Fast_Facts_2009.pdf
(last visited Jan. 25, 2011).






